Digitally signed by Advance Performance Exponents
Inc

Date: 2024.08.14 09:00:35 -05:00
Reason: Apex Certified

Location: Apex

FSD2023-0113 Page 1 of 74 2024-08-14

Cause No: FSD 2023-0113 (JAJ)

FINANCIAL SERVICES DIVISION

IN THE MATTER OF HAMMER INTERNATIONAL FOUNDATION
AND IN THE MATTER OF THE COMPANIES ACT (2023 REVISION)

BETWEEN:

THE ARMAND HAMMER FOUNDATION, INC.
Plaintiff
-and-

(1) HAMMER INTERNATIONAL FOUNDATION
(2) MARK ALFANO
3) SAMUEL1LTD
(4) REXALEXANDER
(5 MISTY HAMMER
(6) JEFF KATOFSKY
(7) RANDALL BARTON
(8) RAISHA PARK
(99 CECILKYTE
(10) ALEXANDER MENZEL
(11) THE ATTORNEY-GENERAL
Defendants

Appearances: Mr Graeme McPherson KC instructed by Mr Matthew Dors of Collas Crill
for the Plaintiff
Ms Alice Carver of Nelsons for the Second to Tenth Defendants
The First and Eleventh Defendants were not represented and did not appear
Before: The Honourable Justice Jalil Asif KC
Heard: 3-5 June 2024
Judgment 14 August 2024

Company law—transmission of membership interest in Cayman Islands not-for-profit corporation as part
of corporate merger under US law—whether membership interest is a transferrable right

Company law—whether appointments of additional members, directors and officers of Cayman Islands not-
for-profit corporation are valid

Civil procedure—debarring order—principles to be applied regarding effect on ability of party to
participate in hearing

240814 — FSD 2023-0113: The Armand Hammer Foundation v Hammer International
Foundation and Ors — Judgment
Page 1 of 74

FSD2023-0113 Page 1 of 74 2024-08-14



FSD2023-0113 Page 2 of 74 2024-08-14

JUDGMENT

A. Introduction

1. This is my judgment following the trial of this matter on 3-5 June 2024. The fundamental issue for
trial is the question of who is properly authorised to control and give instructions on behalf of the
First Defendant, Hammer International Foundation, Inc (“Cayman Hammer”).

2. The Plaintiff (“Florida Hammer”) contends that it is the legal person with those rights. The Second
to Tenth Defendants contend that it is they who have that authority. However, due to procedural
default on their part, which | describe below, they have been debarred from taking part in the trial.

3. Cayman Hammer did not take any part in the proceedings. The Attorney General was joined as
Eleventh Defendant because Cayman Hammer is a charitable foundation. The Attorney General
appeared at some of the interlocutory hearings but did not attend the trial. | therefore ignore Cayman
Hammer and the Attorney General as defendants for present purposes and refer to the Second to Tenth

Defendants collectively in this judgment as “the Defendants™.

4, Florida Hammer, which was represented by Mr Graeme McPherson KC instructed by Mr Matthew
Dors of Collas Crill, has proceeded to attempt to prove its case on the evidence. The Defendants were
present at the trial through the attendance of Ms Alice Carver of Nelsons but, for the reasons explained
later in this judgment, she was not permitted to advance any positive case nor to call any witnesses

or make submissions on the Defendants’ behalf on the merits.

5. In addition to these Cayman proceedings, there are ongoing proceedings in California and two
ongoing actions in Florida involving the same or overlapping parties. Further, as | describe later in
this judgment, bankruptcy proceedings under Chapter 11 of the US Bankruptcy Code were initiated

in California in respect of Cayman Hammer in May 2024.

6. I have been told that my decision in this case is likely to be relevant to the issues in at least some of
the US proceedings, and that the parties wish to put my judgment before the judges with conduct of

those matters. | regret that it has taken me longer than anticipated to complete this judgment.
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7. This judgment is arranged as follows:

N (011 7T [¥Tox o] PO TSROSO 2
B.  The background factual CONTEXL..........ccueiiiieiiiiiie e 4
C.  Florida Hammer’s case in OULIINE .........c.eeiiuriiiiireiieeiiieesiie e see e e sie e st e snee e e e e stae e e e nnne e e 7
D.  The Defendants’ case in OULINE. ........cccuveiiiieeiiii i sie et e s tee e snee e e snee e 9
E.  The iSSUES @t the THHAl ......cooiiiiie e 10
F.  The procedural BackgroUNnd ...........cooiiiiiiiiiiic e s re e 12
G.  The consequences of the procedure adopted ..........ccvevviiiieiiiecie e 16
H.  The consequences of the Defendants’ procedural default ............cocvvviiiiiiiiiincc 18
l. The materials Defore the COUN ...........ov i e 19
J. THE TEIEVANT TACTS ...ttt 21
J. L PIEIIMINAIIES . c..etiieeeieete ettt bbb et st be e e 21
Ji2 2007 et e ettt b e e 22
O T 0 USRS 23
Ji4 2009 ettt ne e re ettt reneas 24
J5 2020 ettt ettt 24
JiB 2021 et e et e ettt neas 26
J.7 February — APril 2022 .........ooviiiiee et 27
J.8  JUIY — AUGUSE 2022........ooueiicieieeieee et et 28
J.O  SEPLEMDEr 2022 ... e 30
J.L0  OCLODEI 2022 ...ttt ettt ettt r e 32
J 11 NOVEMDEE 2022 ...ttt ettt sttt nn e 37
B R B L Tot=T o | oL RSP 46
J.13 JANUANY 2023..... e bbb r e re e 46
J.14  February 2023 ONWAITS .......cceiviiieieieisiisiesie st 48
K. Who should be recorded as Cayman Hammer’s member(s) on its Register of Members? .... 50
K.l The scope Of the GISPULE .......cviiiiiieii e e e s 50
K.2 The relevant California and Florida laws applicable to a corporate merger................. 52
K.3 The effect of the merger between California Hammer and Florida Hammer on assets
V00 [ T ) SRS 53
K.4 What is the nature of a membership interest in Cayman Hammer under Cayman
ISIANAS TAW? ...ttt 55
K.5 Is a membership interest in Cayman Hammer transferable?..............ccocoovniieninennn 58
K.6 Is there the equivalent of an anti-assignment ProviSion?..........ccccoevvnienienieneneseneenns 58
K.7 Isthere consent to the transfer? ... 59
K.8 Was it the intention that Florida Hammer should merge with Cayman Hammer?....... 59
K.9 Conclusion on transfer of California Hammer’s membership interest in Cayman
HEAIMIMET ..t b ettt ettt sbe e sbe e e e nneens 60
K.10 What rights could Florida Hammer exercise regarding Cayman Hammer?................. 62
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K.11 Were the appointments of Mr Alexander, Mr Alfano and Mr Katofsky as members of

Cayman Hammer on 19 October 2022 effeCtiVe? ..........ccoovvriiireieicieee e 63

L.  Consequences for the status of COrporate actions ...........ccccevevveiiiiiiieese s 66
M.  Rectification and DecClarations...............cccovviiiiiiiiiiii s 68
M.1 Rectification of Cayman Hammer’s Register of Members — the law.............ccccoevenene. 68

M.2 Declarations as to Cayman Hammer’s directors — the law.............cccocvviiiiiincicnnn. 71

M.3 Decision on rectification of Cayman Hammer’s Register of Members........................ 71

M.4 Decision on declarations regarding Cayman Hammer’s dir€ctors ..........c.ccevvvveieenneene 72

N.  SUMMArY OF FINAINGS ...vecieecc e e ae e 73

8. Finally, by way of introductory remarks, | record (as | have done at each of the hearings in this matter
that have been before me) that Mr McPherson and | both practised as barristers from the same
Chambers in London for about 17 years leading up to 2011. | am satisfied, having regard to the review

of the relevant law in the judgment of Doyle J in Credit Suisse London Nominees Ltd v Principal

Investing (unreported, 21/11/22), that there is no basis for requiring me to recuse myself from hearing
this matter. None of the parties suggested at earlier hearings that | should do so, and neither was this

suggested at the trial.

B. The background factual context

9. Mr Michael Hammer (“Michael”) was a scion of the wealthy Hammer family. He was committed to
the advancement of charitable causes in the United States and the Cayman Islands through his
philanthropy. Within the Cayman Islands, one of Michael’s particular projects was the support and
development of the Grace Christian Academy, a school in West Bay, Grand Cayman.

10.  Michael’s grandfather, Armand Hammer, had incorporated The Armand Hammer Foundation, Inc.
many Yyears ago as a California-incorporated non-profit public benefit corporation (“California
Hammer”). Several generations of the Hammer family had used California Hammer for philanthropic
and charitable purposes. Its assets included a valuable real-estate property at 3501 Villa Real,
Carpinteria, California (“the Carpinteria Property”) and a large and famous art collection. Florida
Hammer estimates the value of the assets overall as being about US $100 million. In proceedings in
California, the Defendants stated in January 2023 that the Carpinteria Property had a likely value of
US $7-8 million, and that 8 items from the art collection were probably worth US $60-80 million on
their own. In a letter from the Defendants’ Cayman attorneys-at-law dated 24 May 2023, the
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Defendants valued the Carpinteria Property at US $10 million and the art collection at over US $68
million. The differences in assessment of the value of the assets in question is not material to my

determination of the issues but the overall values provide useful context to the dispute.

11. Inrecent years, until June 2021, the directors of California Hammer were Michael, his younger son
Viktor Hammer (“Viktor”) and three of Michael’s trusted business associates, Jim Fraser, Peter
Sansone! and Rex Alexander (the Fourth Defendant). Michael effectively controlled California

Hammer through the loyalty of its board of directors to him.

12.  Michael, his first wife, Dru, and his family moved to the Cayman Islands in about 1993, where they
lived until about 1998. Even after they left, they maintained a house in the Cayman Islands. Michael
and Dru divorced in 2012. Michael met Misty in about 2012 and started a personal relationship with
her in about 2015. In 2017, Michael and Misty returned to live in the Cayman Islands and were

married.

13.  In June 1995, Michael caused Cayman Hammer to be incorporated in the Cayman Islands as an
association not for profit under what became s.80 of the current Companies Act. This was to facilitate
his philanthropy within the Cayman Islands.

13.1 Cayman Hammer’s sole founding member was California Hammer. As a not-for-profit

corporation, Cayman Hammer does not have shareholders.

13.2 Cayman Hammer’s initial directors were Michael, Dru and Samuel I Ltd, which was a Cayman
Islands company, with Michael as its sole shareholder and director. Dru ceased to be a director

of Cayman Hammer on 1 December 2010 and features in this case only as a minor character.

13.3 Following Dru’s resignation, Cayman Hammer’s directors were Michael in his personal

capacity and Michael acting via Samuel | Ltd.

14.  Through California Hammer’s membership of Cayman Hammer, and Michael’s role in both entities,

their operation was co-ordinated.

1 Mr Sansone died in late 2023
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15.  In November 2020, California Hammer commenced a process to redomicile in Florida by way of a
merger with Florida Hammer, which was incorporated in Florida on 30 November 2020 as a non-
profit organisation solely for that purpose. For the period from 30 November 2020 until the merger
was completed on 25 June 2021, both corporations used the same name, but were obviously separate
legal persons, incorporated in different states within the US. Until the merger was completed, Florida
Hammer did not have an active role. It is common ground that, as a consequence of the merger,
California Hammer was automatically dissolved and immediately ceased to exist. One of the issues
is, what was the effect of this merger and the dissolution of California Hammer on the membership

of Cayman Hammer.

16. In November 2021, Michael was diagnosed with cancer. His health deteriorated during 2022 and he
died on 20 November 2022. The second issue is, who are the directors of Cayman Hammer following
Michael’s death.

17.  Before moving on, it is useful to provide a little more colour on the Defendants:

17.1 Misty Hammer is Michael’s widow. Misty is said by the Defendants to have become a member
of Cayman Hammer on 19 October 2022 and to have been appointed to Cayman Hammer’s

board of directors on 1 November 2022.

17.2 Samuel | Ltd was a director of Cayman Hammer at all material times until about 3 February
2023. It is a company incorporated in the Cayman Islands on 23 June 1995. Until 16 September
2022, Michael was Samuel I Ltd’s sole shareholder and director. On 16 September 2022,
Michael executed a deed of trust and effectively gave Mark Alfano control of Samuel | Ltd.

Since then, Mr Alfano has been Samuel I’s sole registered shareholder and director.

17.3 Rex Alexander was a long-time confidante, friend and trusted advisor to Michael. He is said
by the Defendants to have become a member of Cayman Hammer on 19 October 2022 and to

have been appointed to Cayman Hammer’s board of directors on 1 November 2022.

17.4 Mark Alfano met Michael in 2005, and they initially became friends. He then became involved
in the management of California Hammer and Cayman Hammer, and he appears to have been
Chief of Staff for about 10 years. He is said by the Defendants to have become a member of
Cayman Hammer on 19 October 2022 and to have been appointed to Cayman Hammer’s board

of directors on 1 November 2022.
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17.5 Jeff Katofsky is a US qualified attorney at law and friend and/or advisor to Michael. He is said
by the Defendants to have become a member of Cayman Hammer on 19 October 2022 and to
have been appointed to Cayman Hammer’s board of directors on 1 November 2022. It appears

that he resigned as a director at some point in March 2024.

17.6 Randall Barton is a US qualified attorney at law and was Cayman Hammer’s outside general

counsel from 2015 until about November or December 2022,

17.7 Raisha Park’s relationship with Michael and role is less clear. Mr McPherson was able to say
only that Florida Hammer believes she may be the sister of Tyson Park, a deceased friend of
Mr Alfano, who appears to have worked as a realtor in Carpinteria>. Ms Park is said by the
Defendants to have been appointed to Cayman Hammer’s board of directors on 1 November
2022.

17.8 Cecil Kyte’s relationship with Michael and role is even less clear. Mr McPherson was unable
to provide any background information regarding Mr Kyte. He is said by the Defendants to
have been appointed to Cayman Hammer’s board of directors on 3 February 2022.

17.9 Alexander Menzel’s relationship with Michael and role is similarly unclear. Mr McPherson
could only say that he is understood by Florida Hammer to be an associate of Mr Alfano and
Florida Hammer believes he may currently be in South America. He is said by the Defendants

to have been appointed to Cayman Hammer’s board of directors on 3 February 2022.

C. Florida Hammer’s case in outline

18. Florida Hammer’s case is that California Hammer and Florida Hammer merged in June 2021 purely
for Michael’s convenience. Florida Hammer was, and was intended to be, a fully operational
replacement for California Hammer. Florida Hammer disputes the Defendants’ claim, summarised
below, that it had been intended since 2017 that California Hammer would merge with Cayman
Hammer, and that the merger with Florida Hammer was part of a two-stage process to achieve this

goal.

2 The documents exhibited include a two-page memo dated 31 March 2020 regarding the value of the Carpinteria Property and
commenting on local rental values, which was apparently prepared by Mr Park
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19. Florida Hammer contends that, as Michael became sick, the Defendants sought to take over control
of Cayman Hammer, and to strip Florida Hammer’s assets to bring them under the Defendants’

control.

20. Florida Hammer argues that the various steps that the Defendants took to achieve this are all invalid
because of failures to comply with Florida Hammer’s and Cayman Hammer’s corporate governance
requirements. Florida Hammer therefore argues that the appointments of the Defendants as members,
directors and officers of Cayman Hammer are invalid. Florida Hammer contends that it has been
Cayman Hammer’s sole member at all times since 25 June 2021. It contends that on 29 March 2023
it successfully removed the Defendants as members, directors and officers of Cayman Hammer
(assuming that their appointments were valid), and that at all times since then, Cayman Hammer’s

directors have been Viktor, Mr Fraser and Mr Sansone (prior to his death).

21. Florida Hammer therefore seeks rectification of Cayman Hammer’s Register of Members to record
the removal of California Hammer and its replacement by Florida Hammer with effect from 25 June
2021, consequent on the merger between California Hammer and Florida Hammer. Florida Hammer
seeks a declaration that it has full voting rights, and a declaration that it is the sole member of Cayman

Hammer with voting rights and has been since 25 June 2021.

22.  Secondly, Florida Hammer seeks a declaration that Cayman Hammer’s Register of Directors correctly
records that Cayman Hammer’s directors as from 29 March 2023 are Viktor, Mr Fraser and Mr
Sansone (up to the date of his death). It also seeks a declaration that the Defendants were never
properly appointed as directors or officers of Cayman Hammer; alternatively, if they were validly
appointed, a declaration that they were validly removed on 29 March 2023 by Florida Hammer
signing a unanimous written resolution as Cayman Hammer’s member. As a consequence, Florida
Hammer seeks a declaration that Viktor and Mr Fraser are the only persons authorised to act on behalf

of Cayman Hammer and to give instructions on its behalf.

23. Finally, Florida Hammer seeks its costs of these proceedings against the Defendants personally on

the indemnity basis.
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D. The Defendants’ case in outline

24. The Defendants’ pleaded case is that in or around 2017, Michael decided to merge California Hammer
and Cayman Hammer, to avoid duplication of effort and to improve efficiency, with Cayman Hammer
to be the surviving entity. Accordingly, on 4 December 2017, California Hammer’s board
unanimously approved a plan to consolidate California Hammer with Cayman Hammer, with Cayman

Hammer as the survivor.

25. Due to difficulties with progressing the intended merger, it was decided in 2020 to proceed by way
of a two-stage process, with California Hammer merging with a newly incorporated Florida
corporation first, and that corporation then transferring its assets to Cayman Hammer thereafter.

26. The Defendants accept that California Hammer remains on Cayman Hammer’s Register of Members
notwithstanding that it ceased to exist on 25 June 2021. However, their pleaded case is that Florida
Hammer is not and never has been a member of Cayman Hammer and that Cayman Hammer ceased

to have any members on 25 June 2021.

27. The Defendants assert that the intended transfer of assets from Florida Hammer to Cayman Hammer
was interrupted by Michael’s diagnosis with cancer in November 2021. They allege that in
furtherance of Michael’s wishes as to the future management of his charitable pursuits, the following

relevant corporate events occurred:

27.1 On 25 April 2022, Mr Alexander, Mr Alfano and Misty were appointed directors of Florida

Hammer.

27.2 On 19 October 2022, Misty, Mr Alexander, Mr Alfano and Mr Katofsky were appointed as

members of Cayman Hammer, pursuant to Article 9 of its Articles of Association.

27.3 On 1 November 2022, Misty, Mr Alexander, Mr Alfano, Mr Katofsky and Ms Park were made

additional directors of Cayman Hammer.

27.4 On 3 February 2023, Mr Kyte and Mr Menzel were made additional directors of Cayman

Hammer.

28. The Defendants dispute the validity of the resolutions passed by Florida Hammer on 29 March 2023

on the grounds that:

240814 — FSD 2023-0113: The Armand Hammer Foundation v Hammer International
Foundation and Ors — Judgment
Page 9 of 74

FSD2023-0113 Page 9 of 74 2024-08-14



FSD2023-0113 Page 10 of 74 2024-08-14

29.

30.

31.

32.

28.1 Florida Hammer was not a member of, and was not entitled to be registered as a member of,
Cayman Hammer. It therefore did not have any right to attend meetings of Cayman Hammer’s

members nor any power to vote or pass unanimous resolutions.

28.2 Further, even if Florida Hammer had become a member of Cayman Hammer, its membership

had not been registered and so it was not entitled to vote or pass unanimous resolutions.

The Defendants counterclaim for declarations that:

29.1 California Hammer is not a member of Cayman Hammer following its dissolution on 25 June
2021,

29.2 Florida Hammer is not, and is not entitled to be registered as, a member of Cayman Hammer;
29.3 Cayman Hammer’s members are Misty, Mr Alexander, Mr Alfano and Mr Katofsky;

29.4 Viktor, Mr Fraser and Mr Sansone were never validly appointed as directors of Cayman

Hammer; and

29.5 Cayman Hammer’s sole director at all material times following Michael’s death on 20

November 2022 was Samuel | Ltd.

The Defendants also counterclaim for rectification of Cayman Hammer’s Register of Directors:
30.1 to show Samuel | Ltd as the sole director; and

30.2 to show Misty, Mr Alexander, Mr Alfano, Mr Katofsky and Ms Park as directors.

The issues at the trial

Based on the above, Florida Hammer identifies the headline issues for determination as follows:
31.1 Who should be recorded as Cayman Hammer’s member(s) on its Register of Members?

31.2 Who should be recorded as Cayman Hammer’s directors on its the Register of Directors and

Officers?

The first headline issue raises the following subsidiary questions:
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32.1 Is Florida Hammer the sole member of Cayman Hammer with voting rights in accordance with

Cayman Hammer’s Articles of Association, and has it been since 25 June 20217
32.2 Should Cayman Hammer’s Register of Members be rectified to record:

(a) the removal of California Hammer as a member with full voting rights with effect from 25 June
2021; and

(b) the replacement of California Hammer by Florida Hammer as a member with full voting rights
with effect from 25 June 20217

32.3 Are Misty, Mr Alexander, Mr Alfano and/or Mr Katofsky members of Cayman Hammer, and
have they been members been since 19 October 2022, alternatively since 28 June 2023?

33.  The second headline issue involves determination of the following sub-issues:

33.1 Following Michael’s death on 20 November 2022, has Cayman Hammer’s sole director been
Samuel I Ltd at all times?

33.2 Were Mr Alfano, Mr Alexander, Misty, Mr Katofsky, Ms Park, Mr Kyte and Mr Menzel validly
appointed as directors of Cayman Hammer?

33.3 If validly appointed as Cayman Hammer’s directors, were Mr Alfano, Mr Alexander, Misty,
Mr Katofsky, Ms Park, Mr Kyte and Mr Menzel validly removed as directors of Cayman
Hammer as of 29 March 2023?

33.4 Were Viktor, Mr Fraser and Mr Sansone validly appointed as directors of Cayman Hammer on
29 March 2023?

33.5 As of 29 March 2023, are Cayman Hammer’s directors correctly recorded on its Register of
Directors and Officers dated 12 April 2023 as Viktor, Mr Fraser and Mr Sansone?

34.  Mr McPherson stresses that the court is not being asked to determine any of the following three issues,

which may be or may become the subject of different or subsequent litigation between the parties:
34.1 Michael’s capacity during 2022 as his health deteriorated,

34.2 whether Michael may have been subject to undue influence during 2022 as his health

deteriorated; and
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34.3 whether the Defendants acted for an improper purpose during 2022 and 2023 in their capacities

as directors or officers of Cayman Hammer.

F. The procedural backeround

35. In light of the debarring of the Defendants from participating in the trial, it is necessary to set out

some details of the procedural history of the matter.

36.  Florida Hammer commenced this claim on 4 May 2023 by way of an originating summons against
Cayman Hammer alone. Conduct of the matter was assigned to the Chief Justice. On 9 May 2023,
the Chief Justice agreed to Florida Hammer’s request to abridge time for the hearing of the originating
summons and listed it for final hearing on 16 May 2023.

37. Atthe hearing on 16 May 2023, it appears that Cayman Hammer argued that it needed more time to
respond to the originating summons. The Chief Justice gave Florida Hammer leave to join the
Defendants and the Attorney General. She ordered that the parties should endeavour to agree
directions for the further conduct of the originating summons.

38. On 25 May 2023, Florida Cayman amended the originating summons to join the Defendants and the

Attorney General, as ordered.

39. A Defence and Counterclaim was filed and served on behalf of Cayman Hammer and the Defendants
collectively on 25 July 2023 but was immediately amended on 26 July 2023 to remove references to
Cayman Hammer, so that the Amended Defence and Counterclaim was filed and served on behalf of

the Defendants alone.

40. It appears that the parties were not able to agree directions. On 14 July 2023, Florida Hammer filed a
summons for directions and on 25 July 2023, the Defendants filed a summons for leave to issue third
party notices against Viktor, Mr Fraser and Mr Sansone. These summonses prompted a consent order
dated 28 July 2023, which provided for the Defendants to re-amend their counterclaim and for Viktor,
Mr Fraser and Mr Sansone to be joined as third parties. The consent order also dealt with filing of

further factual evidence on both sides and expert evidence on the law of California and Florida and
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ordered that a case management conference be listed for the first available date after 25 September

2023 to address further directions to a disposal hearing.

41. The re-amendment of the Defendants’ Defence and Counterclaim took place on 7 August 2023, and

mainly involved the deletion of the Defendants’ counterclaim for damages.

42.  The case management conference was fixed for 6 October 2023. Mr McPherson informed me at an
earlier hearing, and a transcript of the case management conference is in the trial bundle, which
confirms this, that the only outstanding issue at that point was whether or not there should be cross-
examination at trial of the witnesses. The Chief Justice strongly encouraged the parties to discuss and
reach agreement on this, which they appeared to have done.

43.  However, the agreement rapidly fell apart, and it was necessary to re-list the matter before the Chief
Justice on 12 December 2023, when the Chief Justice made an order for limited cross-examination of
the factual witnesses. In addition, she dismissed a summons under GCR O.14A filed by the
Defendants seeking a summary determination of a question of law.

44,  On 3 January 2024, the trial was fixed to commence on Monday 8 April 2024, and the matter was
subsequently re-assigned from the Chief Justice to me.

45.  Inthe week before the trial was due to commence, the Defendants’ then-attorneys filed an application
to come off the record, and on Thursday 4 April 2024 they filed an application on behalf of the

Defendants to adjourn the trial to enable a new firm of attorneys to take over.

46. The court made arrangements to accommodate the Defendants’ application at very short notice and
it was heard on Friday 5 April 2024. Mr McPherson for Florida Hammer argued strongly against
granting any adjournment of the trial, which he said had been engineered by the Defendants to attempt
to delay the inevitable findings that would be made against them. Mr McPherson argued that, if |
were to adjourn the trial, the Defendants should be ordered to make a payment on account of Florida
Hammer’s costs thrown away, backed by a debarring order in the event of non-payment of those

costs.
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47. | was persuaded in the Defendants’ favour that it would be unfair to require the trial to proceed on
8 April 2024, and | therefore adjourned it to commence on 3 June 2024. As the “price” for this, |
ordered that the Defendants should pay the costs thrown away by the adjournment on the indemnity
basis (which the Defendants had offered to do) and that they should make a payment on account of
those costs in a sum to be determined. However, | did not make the debarring order requested by Mr
McPherson. | refer to my judgment dated 9 April 2024 for a fuller explanation of my reasons for those

decisions.

48. | heard argument on the amount of the payment on account of costs on 18 April 2024, when | ordered
that the Defendants should pay a total of US $213,000 by 26 April 2024. In relation to the relatively
short time allowed for payment, | noted that the Defendants had been aware that they were likely to
have to pay a sum of at least this figure since no later than 2 April 2024. | refer to my judgment dated
18 April 2024. T also bore in mind that the Defendants had volunteered to pay Florida Hammer’s costs

thrown away in advance of the adjournment application.

49. The Defendants did not make the payment on account of costs within the time ordered but did so just
under one week late on or around 1 May 2024, after Florida Hammer had issued an application for a

debarring order based on the Defendants’ default in compliance.

50. The case then came back before me on 13 May 2024 on an urgent application by Florida Hammer for
an interim injunction restraining the Defendants from acting or purporting to act on behalf of Cayman
Hammer pending the determination of the trial. The application arose as a result of the Defendants
causing Cayman Hammer to file for Chapter 11 bankruptcy protection in California on 6 May 2024.
The Chapter 11 application was signed by Misty on behalf of Cayman Hammer. The filing identified
Misty, Mr Alexander, Mr Alfano, Ms Park, Mr Kyte and Mr Menzel as being Cayman Hammer’s
directors and officers. Mr Katofsky had apparently resigned during March 2024. It did not mention

Viktor and Mr Fraser’s claim that they are Cayman Hammer’s directors.

51.  Mr McPherson argued that the Chapter 11 filing was not made for a bona fide reason. The information
provided in the filing indicated that Cayman Hammer’s alleged liabilities were covered many times
over by its assets, so that it was questionable why Cayman Hammer needed bankruptcy protection at

all. He pointed out that the filing purported to have been authorised by a resolution of the Defendants
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as Cayman Hammer’s directors passed on 18 March 2024, which was not disclosed to me when the

Defendants applied to adjourn the trial on 5 April 2024.

52. The Defendants did not file any evidence in response to the injunction application to explain why
they had decided that Cayman Hammer needed to seek Chapter 11 protection, nor why it needed it at
that particular time. Whilst Mr Harris of Nelsons, who appeared for the Defendants at the hearing,
disclaimed that this was the Defendants’ intention, it appeared that the filing had been made for
tactical reasons, to obtain and rely on the automatic stay of proceedings resulting from the Chapter
11 filing to prevent this action from progressing to trial.

53. | granted the injunction requested by Florida Hammer for the reasons set out in my extempore
judgment dated 13 May 2024, as finalised and approved on 16 May 2024. In brief, | considered that
the Defendants’ action in: (a) unilaterally terminating the informal arrangement between the parties
that neither would purport to take unilateral steps on behalf of Cayman Hammer until the conclusion
of the trial of the Cayman action, and (b) proceeding with the Chapter 11 filing, was an attempt to
pre-judge the outcome of this trial. | was also satisfied that there was a real and significant risk that
Cayman Hammer’s assets would be dissipated by the Defendants, and that an eventual order for

damages against the Defendants personally would not be a sufficient remedy.

54. In addition to my substantive order, | ordered that the Defendants should pay the costs of the
application on the indemnity basis and that the Defendants should make a payment on account of
those costs in the sum of US $45,000 by 21 May 2024. And, on this occasion, | ordered that in default
of payment, the Defendants would be debarred from defending the claim against them and from

pursuing their counterclaim.

55.  The Defendants did not make the payment ordered. Accordingly, the debarring order came into effect
on 22 May 2024. They did not apply to me for a stay or for more time to pay. They did not put forward
any evidence that they were unable to make the payment. Given that they had paid US $213,000
approximately 3 weeks earlier, | am driven to the conclusion that the Defendants decided that they

would no longer participate in the Cayman proceedings.

56. Moreover, despite statements to me by their counsel in court on 13 May 2024 that the Defendants

had no intention of seeking further to delay or to disrupt this trial and that they wanted the trial to
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proceed, immediately following the hearing on 13 May 2024, the Defendants caused Cayman
Hammer to make an emergency application to the US Bankruptcy Court on 14 May 2024 for a
declaration that the automatic stay prevented the trial before me from going ahead and that Florida
Hammer should be ordered not to progress the Cayman proceedings without obtaining sanction from
the US Bankruptcy Court. Florida Hammer opposed the motion, and it was refused by the US
Bankruptcy Court insofar as it requested that the Cayman proceedings should be subject to the
automatic stay. As Mr McPherson pointed out in his submissions, this conduct was a breach of my
order by the Defendants and probably a contempt of the Cayman court.

57.  Finally of relevance, on 23 May 2024 the Defendants filed a notice of appeal against my order dated

13 May 2024. Again, there was no application to me or to the Court of Appeal for a stay of any part
of my order; nor was there a second application by the Defendants to adjourn the trial.

G. The consequences of the procedure adopted

58.  The originating summons procedure is intended to be used in cases which do not involve significant
factual dispute. The preparation for the hearing of an originating summons is streamlined. The
plaintiff must file and serve evidence in support of the originating summons within 14 days of the
defendant acknowledging service, the defendant has 28 days to file and serve evidence in response,
and the plaintiff must file any evidence in response within a further 14 days. There is no discovery
process (unless the court specifically orders it). The court will consider to what extent there may be
a factual dispute and whether the originating summons can be disposed of on the affidavit evidence
alone, or whether some cross-examination on the affidavits or oral evidence may be required. It is not

unusual for the matter to proceed to a final hearing without any oral evidence.

59. Florida Cayman made the tactical decision to proceed by way of originating summons to take
advantage of the speedier route to disposal that | have described rather than proceeding by way of a
writ action, albeit | expect that the matter did not reach a trial as quickly as Florida Hammer was
hoping. The three issues that Mr McPherson identifies, as summarised in paragraph 34 above, are not
before the court precisely because they would raise the kinds of factual issues that would require
discovery, oral evidence and cross-examination, and would make the originating summons procedure

inappropriate.
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60. Mr McPherson points out that, because the parties have not been required to give discovery, the
documents before the court for the trial comprise only those documents that each party has selected
and exhibited to affidavits. In other words, the documents before the court are a subset of the universe

of relevant documents that would normally be available.

61. A consequence of this is that there are gaps in the documentary evidence. Florida Cayman has
requested production of a number of documents by the Defendants which appear to be relevant, but
the Defendants have not provided them. Mr McPherson submits that the documentary picture is
sufficiently clear to enable me to determine the issues before me, but insofar as there are gaps, he
invites me to find that:

61.1 it has always been open to the Defendants to fill those gaps (since one or more of the
Defendants has had responsibility for record-keeping at all material times); and

61.2 | should draw appropriate adverse inferences against the Defendants in respect of any missing

documents.

62. The Defendants have sworn affidavits and exhibited a large number of documents in support of their
case. They were apparently fully intending to contest the trial of this matter when it was listed before
me in April 2024 until they were obliged to change their representation. At the hearing of the
application on 5 April 2024, all parties indicated that the case was ready for trial. The Defendants
were also seemingly ready to go to trial on the evidence they had filed at all relevant times until 22

May 2024, when the debarring order took effect.

63. | therefore infer that, whilst the documentary evidence may omit documents that may be unhelpful or
damaging to the Defendants’ case, the Defendants have put into evidence the most persuasive
documentary evidence to support their case. In other words, it is unlikely that there are documents
available, which are not before me, that would make the Defendants’ case stronger than it currently
appears. | agree with Mr McPherson that it has always been open to the Defendants to fill any gaps
in the contemporaneous documentary record. However, | have not found it necessary to draw adverse
inferences against the Defendants on the basis of their failure to make additional documents available,

except in one limited respect.
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H. The consequences of the Defendants’ procedural default

64. The consequence of the Defendants’ failure to make the payment on account of costs that I ordered
on 13 May 2024 is that they are now debarred from defending the claim against them and from

advancing their counterclaim.

65. Mr McPherson draws my attention to the English case of Time Travel (UK) Limited v Pakistan
International Airlines Corp [2019] EWHC 3732 (Ch), which was approved by the English Court of
Appeal in Hirachand v Hirachand [2021] EWCA Civ 1498; [2022] 1 WLR 1162 and which has been
applied and commented upon in a number of subsequent English cases.

66. | am not aware of any Cayman Islands authority on the effect of a debarring order on the ability of a
party to participate in a trial. | therefore set out below my own formulation of the approach that should
be taken, based upon Time Travel (UK) Limited and the later English cases, which | consider are

useful guidance as to the approach to be taken in the Cayman Islands. For this purpose, | refer to the
party against whom the debarring order has been made as the defendant, even though debarring orders
are equally available against plaintiffs.

66.1 A debarring order is an important sanction available to the court in the exercise of its case
management powers, and an important method of ensuring that the court's case management
orders are respected. As such, defendants should not normally be allowed to escape from the

consequences of a debarring order.

66.2 The effect of a debarring order depends upon its specific terms, which must be carefully

considered and construed in a restrictive way.

66.3 Where an order debars a defendant from defending a particular proceeding, this should mean
what it says: the defendant should not be permitted to participate in the trial in a way which
undermines the debarring order or permits the defendant to escape its effect. Thus, the
defendant should not be allowed to defend the claim in the normal way, for example by

adducing evidence, cross-examining witnesses or making submissions.

66.4 The corollary is that the defendant should be permitted to participate in ways that do not
conflict with the scope of the debarring order or undermine its purpose. Where the debarring
order prevents defending the claim, it should not prevent the defendant from proposing textual

corrections to the judgment or identifying errors. The defendant should also be permitted to
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67.

68.
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66.5

66.6

66.7

address the court on the form of order, after the substantive decision on the trial has been made,

and on costs.

Even where a debarring order has been made, the court has a narrow residual discretion to
permit a debarred defendant to take part in the trial in the interests of justice. This might include
permitting the defendant to make some limited submissions, for example to correct errors of
law (whether of the plaintiff or the court). It might even extend to some limited cross-

examination, although that is likely to be very unusual.

Where a debarring order has the effect of preventing a defendant from participating in a trial,
the position does not then go by default. The plaintiff must still demonstrate at trial to the
satisfaction of the court that it is entitled to the relief sought.

A debarring order, or an order striking out the defence, does not mean that the court has to
ignore the defence. It can still be considered by the court for the purposes of understanding the
parties’ positions and pleaded cases, and to understand the issues that require determination.
The court could hear from counsel for the debarred defendant to obtain assistance for the
benefit of the court in understanding the nature and extent of the relevant claim or defence.

So, in practical terms, the debarring order means that at trial the Defendants:

67.1

67.2

67.3

are not permitted to cross-examine Florida Hammer’s witnesses;
are not permitted to present any evidence to support their case; and

are not entitled to make submissions to the court on the merits or substance of the issues raised

by the Amended Originating Summons or the Re-Amended Counterclaim.

The materials before the court

The relevant materials before the court comprise:

68.1

68.2

the pleadings, namely:
(@)  Florida Hammer’s Amended Originating Summons dated 25 May 2023, and
(b)  the Defendants’ Re-Amended Defence and Counterclaim dated 7 August 2023;

the interlocutory summonses, judgments and orders, including transcripts of certain hearings;
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68.3 written evidence from factual witnesses, as follows:
(@) four affidavits sworn by Viktor
(b) an affidavit sworn by Mr Fraser
(c) an affidavit sworn by Mr Sansone, and an Evidence Act notice in respect of the same
(d) three affidavits sworn by Mr Alfano
(e) an affidavit sworn by Mr Barton
(f)  anaffidavit sworn by Mr Alexander
(g) anaffidavit sworn by Misty

(h) an affidavit sworn by Cline Glidden of Ogier, who were Michael’s long-standing
Cayman Islands attorneys-at-law

(i)  an affidavit sworn by James Bergstrom of Ogier

(J)  certain additional affidavits sworn by attorneys involved, mainly dealing with exhibiting

certain documents to put them into evidence or interlocutory matters;
68.4 evidence from expert witnesses, in the form of:

(@) an expert report of Kelly L Hellmuth (with Appendices A-D) dated 15 September 2023

relied upon by Florida Hammer; and

(b) an expert report of Professor Steven Davidoff Solomon dated 19 September 2023
obtained by the Defendants;

68.5 a correspondence bundle; and

68.6 an exhibits bundle comprising just short of 2,050 pages.

69. Inaddition to the documentary materials, Viktor and Mr Fraser gave oral evidence in person, and Ms
Hellmuth, Florida Hammer’s expert on US law, gave oral evidence by video link. As result of the

debarring order, there was no cross-examination of Viktor, Mr Fraser or Ms Hellmuth.

70. 1 am satisfied that Viktor and Mr Fraser were both honest witnesses, aiming to assist the court with

their best recollections of events. | have no reason to doubt the veracity of their evidence.
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71. | formed the view that Ms Hellmuth is a knowledgeable expert on California and Florida law relating
to non-profit corporations and able to speak to the issues raised in this case. | accept her evidence
except in relation to one point concerning notice of meetings, and the effect of the internal
management rule where notice is given to a company secretary who then fails to inform the

company’s board. However, in the event, this is not material to the outcome in this case.

72.  With that introduction to the evidence, | can now summarise the relevant facts and set out my factual

findings.

73.  As indicated earlier in this judgment, the Defendants have been debarred from taking part in the trial
and have therefore not adduced any live evidence to support their case; none of the witnesses has
been cross-examined; and the documentary evidence is incomplete as a result of the nature of the

proceedings and the Defendants’ failures to respond to document requests made by Florida Hammer.

74.  However, the Defendants were given the opportunity to participate in these proceedings and did so
until 22 May 2024. To the extent that my findings of fact may be based upon an incomplete
documentary picture and unchallenged evidence, that is a result of the Defendants’ decision not to

continue to participate thereafter.

J. The relevant facts

J.1  Preliminaries

75.  Cayman Hammer was f